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IN THE SUPREME COURT OF THE STATE OF IDAHO 
 
 
STATE OF IDAHO,    ) 
      ) 
 Plaintiff-Respondent,  ) NO. 43330 
      ) 
v.      ) BANNOCK COUNTY  
) NO. CR 2010-15464 
      ) 
JESSE JAMES WHARTON,  )  
      ) APPELLANT’S BRIEF 
 Defendant-Appellant.  ) 
________________________________ ) 
 
STATEMENT OF THE CASE 
 
Nature of the Case 
 
 Following the revocation of his probation, the district court ordered into execution 
Jesse Wharton’s sentence of eight years, with three years fixed.  Mr. Wharton contends 
the district court abused its discretion by revoking his probation and by denying his 
motion pursuant to Idaho Criminal Rule 35 (“Rule 35”) for a reduction of sentence. 
 
Statement of the Facts and Course of Proceedings 
 On September 22, 2010, Mr. Wharton was charged with one count of attempted 
strangulation.  (R., pp.13-14, 53-54.)  He pled guilty and was sentenced to a unified 
term of eight years, with three years fixed.  (R., pp.105-09; Tr., p.22, L.25 – p.23, L.24; 
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p.60, Ls.21-23.)  The district court retained jurisdiction for a period of 365 days and 
recommended that Mr. Wharton complete the Correctional Alternative Placement 
Program (CAPP) rider.  (R., pp.107-08; Tr., p.64, Ls.4-12.)  Mr. Wharton successfully 
completed the CAPP rider and the district court suspended his sentence and placed 
Mr. Wharton on supervised probation for a period of five years.  (R., pp.116-23; 
Tr., p.67, Ls.21-22; p.71, Ls.13-16.) 
 On March 1, 2012, the State filed a report of probation violation, dated 
February 29, 2012, alleging that Mr. Wharton violated probation by:  (1) driving a vehicle 
while under the influence of alcohol; (2) operating a vehicle without driving privileges; 
and (3) consuming alcoholic beverages.  (R., pp.125-27.)  On January 22, 2013, the 
district court held a hearing at which Mr. Wharton admitted to the first and third 
allegations.  (Tr., p.97, L.20 – p.98, L.14.)  The district court placed Mr. Wharton on a 
new five-year term of probation and ordered that Mr. Wharton serve sixty days in the 
Bannock County Jail.  (R., pp.169-72; Tr., p.118, Ls.18-21.) 
 On January 21, 2015, the State filed a report of probation violation alleging that 
Mr. Wharton violated probation by committing the crime of unlawful imprisonment in 
Spokane, Washington.  (R., pp.185-86.).  The district court held a hearing on April 20, 
2015, at which counsel for Mr. Wharton informed the district court that Mr. Wharton had 
pled guilty to fourth degree assault, and Mr. Wharton admitted to violating his probation.  
(R., pp.195-96; Tr., p.126, Ls.6-9; p.127, Ls.11-21.)  The district court revoked 
Mr. Wharton’s probation and reinstated the original sentence of eight years, with three 
years fixed.  (R., pp.197, 200-06; Tr., p.142, Ls.8-14.)   
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Mr. Wharton filed a timely Rule 35 motion on April 28, 2015.  (R., pp.207-08.)  
The district court held a hearing on May 26, 2015, and took the case under advisement 
in order to consider a letter from Mr. Wharton and a letter from the victim of the 
attempted strangulation.  (R., pp.213-14, 217; Tr., p.147, Ls.3-5.)  The court denied 
Mr. Wharton’s Rule 35 motion by order dated June 3, 2015.  (R., pp.217-24.)  
Mr. Wharton filed a timely notice of appeal.  (R., pp.225-28.) 
 
ISSUES 
1.   Did the district court abuse its discretion when it revoked Mr. Wharton’s probation 
and executed the original sentence of eight years, with three years fixed? 
 
2. Did the district court abuse its discretion when it denied Mr. Wharton’s Rule 35 
motion? 
 
 
ARGUMENT 
I. 
 
The District Court Abused Its Discretion When It Revoked Mr. Wharton’s Probation And 
Executed The Original Sentence Of Eight Years, With Three Years Fixed 
 
The district court has discretion to revoke probation after a violation has been 
proven.  State v. Roy, 113 Idaho 388, 392 (Ct. App. 1987).  However, “[a] judge cannot 
revoke probation arbitrarily.”  State v. Lee, 116 Idaho 38, 40 (Ct. App. 1989).  “In 
determining whether to revoke probation, evidence of the defendant’s conduct before 
and during probation may be considered.”  Roy, 113 Idaho at 392.  “[P]robation may be 
revoked if the judge reasonably concludes from the defendant’s conduct that probation 
is not achieving its rehabilitative purpose.”  Lee, 116 Idaho at 40; see also State v. 
Upton, 127 Idaho 274, 275 (Ct. App. 1995) (“In determining whether to revoke probation 
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a court must consider whether probation is meeting the objective of rehabilitation while 
also providing adequate protection for society.”). 
Here, the district court abused its direction when it revoked Mr. Wharton’s 
probation because it was meeting the objective of rehabilitation while providing 
adequate protection for society.  Mr. Wharton was originally placed on probation in 
October 2011 after successfully completing his rider.  (R., pp.116-24.)  The first report of 
probation violation was filed in March 2012.  (R., pp.125-27.)  He was then placed on 
probation for a second time in January 2013.  (R., pp.169-72.)  The second report of 
probation violation was filed in January 2015.  (R., pp.185-86.)  While Mr. Wharton had 
some difficulty on probation—resulting in the two violations—he was also successful for 
extended periods of time.  The difficulty Mr. Wharton had reflects the fact that, despite 
his real and concerted efforts, he continued to struggle with alcohol dependence and 
anger management.  The CAPP rider was certainly helpful to Mr. Wharton, as he 
attested to during his rider review hearing, but it did not solve all of his problems.  
(Tr., p.69, L.12 – p.70, L.25.)  The district court should have allowed Mr. Wharton to 
continue on probation following his second violation so that he could address his 
continuing problems.   
At the disposition hearing on Mr. Wharton’s second probation violation, counsel 
for Mr. Wharton recommended that Mr. Wharton be allowed to continue on probation 
and participate in a one-year inpatient Teen Challenge program.  (Tr., p.133, L.25 – 
p.134, L.5; Ex., p.28.)  The court concluded Mr. Wharton could not participate in this 
program because it was located in Spokane, Washington, and Mr. Wharton could not be 
on supervised probation in Washington.  (Tr., p.134, L.6 – p.135, L.23.)  Counsel for 
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Mr. Wharton then requested that Mr. Wharton be allowed to continue on probation and 
come up with an alternative program.  (Tr., p.135, L.24 – p.136, L.6.)  Mr. Wharton 
presented an alternative program to the court—specifically, a one-year inpatient 
program in Sandpoint, Idaho.  (Tr., p.138, Ls.19-23.)  Mr. Wharton acknowledged he 
had a problem with alcohol that “continue[d] to haunt [him]” and stated he “need[ed] . . . 
help with the alcoholism.”  (Tr., p.138, L.24 – p.139, L.1.)   
The district court should have allowed Mr. Wharton to continue on probation and 
participate in an alternative program.  Alternatively, it should have followed the 
recommendation of Mr. Wharton’s probation officer and allowed Mr. Wharton to 
complete a second rider.  (Tr., p.136, L.18 – p.138, L.6.)  The district court abused its 
discretion when it revoked Mr. Wharton’s probation and executed the original sentence 
because probation was achieving the objective of rehabilitation while providing 
adequate protection for society. 
 
II. 
 
The District Court Abused Its Discretion When It Denied Mr. Wharton’s Rule 35 Motion 
 
 “A motion to alter an otherwise lawful sentence under Rule 35 is addressed to 
the sound discretion of the sentencing court and essentially is a plea for leniency which 
may be granted if the sentence originally imposed was unduly severe.”  State v. Trent, 
125 Idaho 251, 253 (Ct. App. 1994) (citations omitted).  “The denial of a motion for 
modification of a sentence will not be disturbed absent a showing that the court abused 
its discretion.”  Id.  “If the sentence was not excessive when pronounced, the defendant 
must later show that it is excessive in view of new or additional information presented 
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with the motion for reduction.”  Id.; see also State v. Huffman, 144 Idaho 201, 203 
(2007). 
Here, the district court abused its direction when it denied Mr. Wharton’s Rule 35 
motion in light of the additional information he submitted to the court.  Mr. Wharton is an 
alcoholic who struggles with anger management.  As he stated to the court, “I know that 
when I drink I don’t make wise decisions.”  (Ex., p.32.)  Mr. Wharton is also a husband, 
a father, a former Army medic and a reserve police officer.  (Ex., p.33.)  Mr. Wharton 
benefitted greatly from his CAPP rider, but had two major relapses over the course of 
four years.  (Ex., p.34.)  This is understandable, though not excusable, and indicates a 
real need for continued treatment.  Mr. Wharton told the court, “I know I am a work in 
progress and I believe with the opportunity of a Rider and aftercare I can be successful 
in life again.  Please don’t give up on me.  I humbly ask for one more chance.”  (Ex., 
p.35.)  In light of the information Mr. Wharton submitted to the court, including his 
expressed desire for treatment, the district court abused its discretion in denying his 
Rule 35 motion. 
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CONCLUSION 
Mr. Wharton respectfully requests that the Court vacate the district court’s order 
revoking Mr. Wharton’s probation and executing his original sentence.  He also requests 
that the Court vacate the district court’s order denying his Rule 35 motion.  He requests 
that the Court reduce his sentence as it deems appropriate or remand his case to the 
district court for a new probation violation disposition hearing and/or a new Rule 35 
hearing. 
 DATED this 9th day of December, 2015. 
 
      __________/s/_______________ 
      ANDREA W. REYNOLDS 
      Deputy State Appellate Public Defender 
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